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April 3, 2003

The Honorable John D. Graham

Office of Information and Regulatory Affairs
Office of Management and Budget

NEOB, Room 10202

725 17* Stzeet, N.W.

Washington, D.C. 20503

Dear Dr. Graham:

1 appreciate the opportunity to corament on the Office of Management and Budget’s
(OMB) Draft Report to Congress on the Costs and Benefits of Federal Regulation. These
guidelines are intended 10 make continned improvements in the quality of regulatory analyses
prepared by agencies. I understand how the country can be better served through good regulatory
impact analysis and establishing standardized benefits and costs measures, but the extent that the
nation will benefit from these guidelines will depend on how they are implemented.

The proposcd guidelines contain striking changes in the details, as well as a gencral shift
from relying on agency discretion and expertise to in-depth and active involvement by OMB, as
compared to those estahlished hy the previons administrarion. My first three concemns focus on
specific guideline details, while the remaining five address the broad changes 10 OMB’s

philosophy aud paclivipation i mile making.
1. Cost-effective measures:

[nn Seetion III C., The Effeetivencas Metrie for Public Health and Safety Rulemaking, the
guidolinas state, “agencies curently uee a variety of methods for determining effertivensss,
including number of lives saved, number of equivalent lives saved, and number of quality-
adjusted life years saved. It is difficult for OMDB to draw meaningful cost-effectiveness
comparisons between rulemakings that employ different cost-effectiveness measures.” However,
in your cottuneuls Lo Resources for the Iuture on OMD’s perspcetive of valuing health, you state

that, “OMB recognizes that the quality-adjusted life year (QALY) is 2 widely used measure of
effectiveness in the medical literature.”
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This implies that OMB will rely more heavily on QALY than other measures. In addation,
QALY is in the developmental stage ard is not accepted by a good portion of economists,
medical professionals, and the public health community. Assuming that QALY is a irue
preference, I am concerned that if is naT mentinned in the gnidelines, and thar this preference 15
for a cost-effectiveness measurc that is conmoversial and under development.

2. Discount Rates:

Section IV C., What Discount Rate to Use, recommends using a base discount rate of 7 percent
to approximate the opportunity cost of capital and the effect of a-regulation on the private sector.
Discount rates are powerful and commonly used in discounting to determine the econornic
impact of a regulation. However, specifying a particular discount rate is very controversial. The
7 percent recommended base rate tends 10 trivialize those items with long-term risks to health
and safety, such as global warming and nuclear waste. -Moreover, while discounting makes sense
in comparing alternative financial investments, it cannot reasonably be used to compare
alleialive LR saving nvestments. Tumian health amd livoo sammot bo dioocuntod in tho samo

way as dellars.
3. Distribution Effects:

Section ITT A., Benefit-Cost Analysis, recommends using benefit-cost analysis, ot BCA, because
Lol Lewelils aud vusls aic capressed [ monctary units which allows evaluation of different
regulatory optinns with a varipty nf artrihntes nsing a comman measire However, RCA dnes nnt
1ddrese distribution effects. While the gnidelines recommend that agencies illusmate dismbution
effects, the guidance is brief and ambiguous. This is one area where the previous
administration’s guidelines are considerably more explicit and detailed than the proposed

guideliues.

I am concerned that in. your interest in standardization and performance-based measures, OMB
will not give distibutional effects and other non-quantifiable conccrns adequate consideration.
The guidelines suggest that agencies consider such effects, but caution that such non-
quantifiables are not 1o be used-as “trump ¢ards™ 10 decide for one rule over another. Members
of Congress are very interested in how proposed rules disproportionally allect differenl regions,
children, the elderly, and other vulnerable groups.

4. Data-Quality Guidelines:

The data-quality guidelines issued by OMB last fall apply to all agency-released data or data used
o relemalking. including scientific, economic, and ctatistical data. ‘Will the detailed cost benefit
assessment required by OMB meet these recently released data-quality guidelines? Can agencies

cealistically weel boli regulatory aualysis guidelies ad data-qualily guidelines? ot OMB’s
intention to use two sets of guidelines in concert to reject rules by citing data-quality
requirements thar are almost impossible 10 attain in cost-benefit analysis.
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5 Agency ability to perform regulatory analysis: .

I am concerned that agencies will not have the resources or time necessary to complete the
detailed regulatory analysis required in the guidelines. The guidelines may make agencies
reluctant to begin the rulc making process due to time and money constraints. This delay would
put at risk the Amencan people and their environment. In addifion the cost and nime necessary
to perform extensive analysis of regulatory alternatives may undermine the value of the proposed

regulation.

6. Transparency of rule-making:

I commend your work to make the regulatory oversight process transparent and public.
However, while ransparency has increased nnee mles get to the Office of Information and
Regulatory Aflairs (OIRA), Tam conc erned that OMB could cxert undue pressure on acencies in
the early stages of rule formulation. How many mules never get to the public notice stage because
of the overwhelming amount of analysis required or a belief that a rule is doomed because of

preliminary discussions with OIRA?

The proposed gwdelnes staie that ““a good analysls is ranspurcnl. It shouwld be pussible fus
aupwne reading the report to 5 oloarly how you arrived at your estimale and conclusions ” T
believe that OMB’s guidelines and its actions in these early stages, which are not always
documented, may cut off options before rulcmaking even begins. Ido not believe that OMB’s

actons in these early stages are transparenl.
7. Trade-offs between regulations:

I am concemed that OIRA 1s operating under the false assumption that there is a clear trade-ol
between different regulations. For example, even though seat belt Jaws may have a greater cosi-
benefit effect in the short term compared to environumental regulations, this does not mean that
money saved today by not implementing environmental rules will be used [us Livader scal Lelt
use. However, in your cominents 10 Resources for the Future, you state, “the administration is
moving with determination toward performance-based budgeting, and a greater focus on cost-
effectiveness and net benefits should be helpful m budgetng.” Will OIRA recommend against
environmental protection regulations, which have more non-quantifiable benefits and often apply
1o future lives saved and quality of life issues, and instead recommend safety regulations which

are easier to quantify and affect lives saved today? This implies a wade-off between agencies and
rules that should not ex1st. '

A
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8. Homeland Security:

Finally, T would Jike v addiess your apceifio roquect for public comment AN impraving analysis
of regulations relabng to homeland security. I agree that calenlating the costs and benefits of
hemeland socurity mlee and actviiies et challengea weoauso of the ranty of terrorst events
[ am curious as v Liww OIRA will catogorize homeland sccuriny acrivirles and regulalivus #v
cotpared w those from all hozard emergency prepareiness Namral and man-made disastet
mitigation efforts share many nf the same characteristics as homeland security preparedness.
Dods Lo Jiatit aud imdimoot 00CtC in fime. rAnveniense. Anf erANOMIs nredusiivify, Bot also
nave hara-to-quantfy and Jouy-leiw Lenefits @ omronch uad public-private parterships. sieh

a5 community cohesion and overall improvements to safety and security.

Tn addition, the duall icpout asked for public comment on homeland sernrity rggulanans that may
erode privacy rights. Any regulabions 1ssued should follow the spirit of the U.S. Constitution and
applicable laws to adhere 10 Fundamental civil rights and iberties. 1t1s aifriculr 1o put a prive ou
such rights, und any dministralive devintinn fram these well-cstablished rishts will dismantle

the very foundation this country was built upon.

Thank you for this opportunity to discuss OMB’s Draft Report to Congress on the Costs
and Bencfits of Federal Regulation.

Alonha pumnehana,

Jarid CFaka

DANIEL K. AKAKA

Ranking Member, Subcommitiee on
Financial Management, the Budget, and
[pternational Security





